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Resolving a conflict among the
appellate district courts, the
Supreme Court of Ohio has held
that as a jurisdictional require-
ment to modifying a spousal
support award a trial court must
find that a substantial change in
circumstances has occurred, and
that such change was not
contemplated at the time of the
original decree.

In 1986 the Onhio legislature
added to R.C. 3105.18 the lan-
guage that is now found at
section (E) of that statute. Under
R.C. 3105.18(E), trial courts are
deprived of jurisdiction to modify
spousal support awards unless
two conditions are satisfied: (1)
the decree must authorize modi-
fication; and (2) the court must
determine “that the circum-
stances of either party have
changed.” In 1991 the Ohio
legislature added the language
that is now found at R.C.
3105.18(F), and it reads as fol-
lows: “(F) For purposes of divi-
sions (D) and (E) of this section,
a change in the circumstances of
a party includes, but is not limited
to, any increase or involuntary
decrease in the party's wages,
salary, bonuses, living expenses,
or medical expenses.”

Prior to the adoption of R.C.
3105.18(F), no statute had ad-
dressed or set forth the mean-
ing of the term “change of
circumstances” in the context of
alimony or spousal support.

Since the adoption of R.C.
3105.18(F), appellate courts in
Ohio have been divided over its
meaning. One line of cases
had held that the word “any” as
used in R.C. 3105.18(F) is un-
ambiguous, and that if the Ohio
legislature had intended the
word “any” to mean
“substantial” or “drastic” it
would have included or used
those words. This reading of
R.C. 3105.18(F) had been ex-
pressly given to the statute by
four appellate districts, see e.g.,
Tsai v. Tien (2005), 162 Ohio
App. 3d 89, 2005-Ohio-3520,
832 N.E.2d 809, paragraph one
of syllabus (Fifth District); King-
solver v. Kingsolver, 2004-Ohio
-3844, paragraph one of sylla-
bus (Ninth District); Buchal v.
Buchal, 2006-Ohio-3879, at |
14 (Eleventh District), and
Rollins v. Harvis, 2007-Ohio-
6121, at § 14 (Sixth District),
and appears to have become
the interpretation in the Fourth
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Tech Tip: The Public Library of Law

By Julie Koehne

The Public Library of Law (www.plol.org) is the world’s largest online database of free law. PLoL
brings free materials from across the Web together in one place, and adds hundreds of volumes of
law that has previously only been available with a subscription.

PLoL provides access to a wide variety of legal resources for legal professionals and the general
public alike. As a registered PLoL user, you have FREE access to the following jurisdictions:

State Law

» Supreme and Appellate Court
to the present

« Statutes from all 50 states
 Constitutions from all 50 state

» Court Rules from all 50 states

* Regulations and Administrative Codes from

selected states

Case Law

Federal Law

cases from 1997

* All U.S. Supreme Court Cases

« All Federal Circuit Courts from 1950 to the

present

S » The United States Code

+ US Code of Federal Regulations

Statutes Regulations Court Rules

small business federal withholding

» Federal Court Rules

Constitutions

Advanced Options b

Getting Started. Searching PLoL is easy — it’s just like searching the Web!

Type search terms into the search box, and PLoL brings back all of the cases that use those terms. If
you’re only searching for the law of your state (most researchers are), simply click “Advanced Options”
and select your state from the list. Now you'll only get the search results from your state.

PLoL is a free service, but an
initial registration is required —
think of it as your library card
for law on the Web. The first
time you click to view a case
on PLoL, you'll be invited to
register. We send you an acti-
vation link by e-mail. When
you click it, you have access
to the full Public Library of
Law!

The Il Public Library of Law

powered by last
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The case Hawaii Ventures, LLC v. Otaka, Inc., 164 P.3d 696 (Hawaii, 2007} is
available to members of PLol org

Not a member? Register for free!

PlLoL is a free public resource with searchable American case law from 2004 and
Supreme Court cases back to 1892, plus access to statutes, regulations, court
rules, and constitutions.

Preview

164 P.3d 696

HAWAII VENTURES, LLC, Plaintiff-Appellant/Cross-Appellee,

V.

OTAKA, INC.; Takao Building Co., Ltd., formerly known as Takao Building
Development Co., Ltd.; K.K. Kaini Seven, Yukio Takahashi; Hawaiian Waikiki
Beach, Inc.; Alaka’i Mechanical Corporation; Hewlett-Packard Company;
Hawaii Energy Manag Co., LLC., Defend A I /Cross-
Appellants, and
Business Management Group, Inc.; Beach Snack Express, Inc.; John Does 1-
50; Jane Does 1.50; Doe Partnerships 1-50; Doe Corporations 2-50; Doe
Entities 1-50; and Doe Governmental Units 1-50, Defendants, and
ILWU Local 142 AFL-CIO, and Theodore H. Smyth, Trustee, Smyth Family
Trusts, | Defend Appellees/Cross-Appell and
pany, Intervenor Defendant-App

Appellee, and
Otaka, Inc. and Hawaiian Waikiki Beach, Inc., Counterclaimants-
Appellees/Cross-Appellants,
V.

PP

llee/Cross-

Argonaut Insurance C

Leucadia National Corporation, Additi | Counterclaim Defi
Patricia Kim Park, Receiver-Appellee/Cross-Appellee.

Hawaii Ventures, LLC, Plaintiff-Appellant/Cross-Appellee,

V.

Otaka, Inc.; Takao Building Co., Ltd., formerly known as Takao Building
Development Co., Ltd.; K.K. Kaini Seven, Yukio Takahashi; Hawaiian Waikiki
Beach, Inc., Defend Ji A ! ICross-A I and
Alala'i neinace

satt Parckard Camnany

Marhanicral Carnaratinn: Haw,

Email.

Password

forgot password?

FREE REGISTRATION

Don't yet have a PLol password? Register now and within
moments you'll have access to the most comprehensive free
legal database on the planet.

{all fields are raquirad)

First Name:

Last Name

Email.

Password

Confirm Password

Are you a legal professional? (Mo O Yes
1 agree to the terms of senice.

PLoL and Fastcase do not give out your email or other personal
information to any third parties. (privacy policy)

Sign Me Up
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(Mandelbaum ,continued from page 1)

District as well as reflected in Cassidy v.
Cassidy, 2005-Ohio-3199, at § 29.

Taking a different approach, the appellate
courts in the Second, Third, Seventh, Tenth and
Twelfth appellate districts continued to interpret
the language of R.C. 3105.18(F) as requiring a
finding of “substantial” or “significant” or
“drastic” change of circumstances before a trial
court is permitted to modify an existing spousal
support award. In the opinion issued by the
Second Appellate District in Mandelbaum that
court stated “we . . . do not find the language
used by the General Assembly to be free from
ambiguity” and held that when R.C. 3105.18(F)
became effective in 1991 “the General Assem-
bly did not intend to change the well-settled re-
quirement that before modification of a spousal
support order can be permitted, the change in
circumstances must be substantial . . .”. That
appellate court further reasoned that to hold
otherwise would open the floodgates of litiga-
tion. See, also, Trotter v. Trotter, 2001-Ohio-
2122, at page 2 (Third District); Reeves v.
Reeves, 2007-0Ohio-4988, at { 18 (Seventh Dis-
trict); Sweeney v. Sweeney, 2006-Ohio-6983, at
9 21 (Tenth District); and Carnahan v.
Carnahan (1997), 118 Ohio App. 3d 393, 397,
692 N.E.2d 1086, 1089 (Twelfth District). The
Eighth Appellate district appeared to have de-
veloped an internal conflict over this issue.
Compare, e.g., Calabrese v. Calabrese, 2007-
Ohio-2760, at § 20 with Kucmanic v. Kucmanic
(1997), 119 Ohio App. 3d 609, 613, 695 N.E.2d
1205, 1207 (fn. 1). And the First Appellate Dis-
trict had not weighed in on the issue.

In Mandelbaum, the parties 2000 divorce de-
cree provided that Husband would pay Wife
spousal support of $18,000 per year, in monthly
installments of $1,500. The decree further
specified that spousal support would “be sub-
ject to the ongoing and continuing jurisdiction of
this Court” and that “[e]ither party shall have the
right to apply to this Court for the purposes of
modifying the spousal support, due to a change
in the financial circumstances of either party.” In
this regard, the decree provided: “It is the par-
ties’ intent that, for the purpose of spousal
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support, the parties’ combined incomes be
equalized between the two of them. The par-
ties, in reaching an agreement as to the annual
spousal support payment of $18,000.00 per
year by Husband to the Wife, have used
$60,900.00 of income for the Husband and
$25,131.00 of income for the Wife.” In 2005,
Husband moved to modify his support obliga-
tion, asserting that his annual income had de-
creased from $60,900 to $17,675. A magistrate
conducted a hearing on the matter and found
that Husband’s gross income had increased to
$84,505 and that Wife’s gross income had in-
creased to $40,239. The magistrate recom-
mended denying the motion because Husband
had not demonstrated a sufficient change in cir-
cumstances to justify modifying the support or-
der pursuant to R.C. 3105.18. Husband filed
objections to the magistrate’s recommendation,
and the trial court, after reviewing the record,
determined that Husband’s income was
$61,876, not $84,505, and also found that
Wife’s income had increased from $25,131 per
year to $40,239 per year. The trial court did find
that the parties had intended to equalize their
incomes on an ongoing basis, and reduced
Husband’s support obligation from $1,500 per
month to $925 per month.

The court, however, made no finding with re-
spect to whether the Wife's increase in income
from $25,131 per year to $40,239 per year con-
stituted a substantial change in the parties’ cir-
cumstances, or whether the parties had con-
templated this change at the time of the divorce
decree. Frances appealed the trial court’s or-
der, contending that it had abused its discretion
by underestimating Stanley’s income. On re-
view, the appellate court reversed the trial
court’s modification of spousal support, explain-
ing that “the trial court erred in failing to con-
sider, as a threshold matter, whether the
changes in the parties’ circumstances were
substantial and were not contemplated at the
time of the prior order. Although the parties re-
served jurisdiction in the decree to modify
spousal support, R.C. 3105.18(E) also requires
a substantial change of circumstances before a
spousal support order may be modified.”

(Continued on page 4)
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(Mandelbaum, Continued from page 3)

Mandelbaum v. Mandelbaum, Montgomery App.
No. 21817, 2007-Ohio-6138. Thus, the court of
appeals concluded that the trial court had
abused its discretion. Husband appealed that
decision, which appeal was accepted by the
Ohio Supreme Court. The court of appeals also
certified that its ruling was in conflict with deci-
sions of other appellate districts, and the Ohio
Supreme Court accepted the certified conflict as
well, directing the parties to brief the following
question: “May a trial court modify spousal sup-
port under R.C. 3105.18 without finding that: (1)
a substantial change in circumstances has oc-
curred; and (2) the change was not contem-
plated at the time of the original decree?”

In a unanimous decision, the court held that
when the legislature enacted changes to R.C.
3105.18, first in 1986 then again in 1991, the
legislature never “suggested an intent to alter
longstanding case law requiring a substantial
change in the parties’ circumstances.” It an-
swered the certified question in the negative and
affirmed the decision of the lower appellate
court. The Ohio Supreme Court Mandelbaum
decision reasoned that the amendment in 1986,
which added the language that is now found at
3105.18(E), was intended to resolve the issues
that had arisen in the wake of that court’s deci-
sion in Wolfe v. Wolfe (1976), 46 Ohio St. 2d
399, 75 0.0.2d 474, 350 N.E.2d 413, resolving
the question of whether reservation of continuing
jurisdiction can be implied or must be expressed
in the decree. In noting that the legislature again
amended R.C. 3105.18 in 1991 by adding the
language that is now found at section (F), the
Mandelbaum court reasoned that while those
amendments did not expressly codify the
“‘common-law requirement that a trial court is re-
quired to find that a substantial change in cir-
cumstances has occurred . . . the absence of
language [in the statutory amendments] does
not demonstrate that the General Assembly in-
tended to abrogate what had become well-
settled law.” In support of that method of deter-
mining legislative intent the Mandelbaum opinion
then cites the 1907 case of State ex rel Hunt v.
Fronizer as standing for the legal principle that
“the general assembly will not be presumed to
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have intended to abrogate a settled rule of the
common law unless the language used in a stat-
ute clearly supports such intention.” (A search in
Westlaw for the Fronizer case finds that the only
other time the Ohio Supreme Court commented
on that language from the Fronizer case was in
1951 in the case of In Re McWilson’s Estate 155
Ohio St. 261, 98 N.E. 289, 44 O.0. 262. In In Re
McWilson’s Estate, that panel of Supreme Court
of Ohio justices noted that “[I]n [Fronizer] there is
nothing in the syllabus with reference to the rule
as to the abrogation of the common law, but in
the opinion it is said, ‘It is an equally well-
established rule that the General Assembly will
not be presumed to have intended to abrogate a
settled rule of the common law unless the lan-
guage used in a statute clearly imports such in-
tention.” We thoroughly agree with that statement
of the law but we cannot see how the General
Assembly could have more clearly expressed an
intention to extend the period of unexplained ab-
sence beyond the seven years to the date of the
decree provided for in Section 10509-28. There
is no expression in the Fronizer case that there
must be words in an act of the General Assembly
expressly abrogating the common law. All that
need appear is a provision which clearly does
modify or abrogate it, and assuredly the words
used in both Sections 10509-25 and 10509-28
are clear and unambiguous.” The Supreme
Court of Ohio’s opinion in Mandelbaum fails to
mention the In Re McWilson’s Estate case at all.)

The Mandelbaum opinion then makes no effort to
explain why the Supreme Court of Ohio’s own
other longstanding and well settled approach to
the discernment of legislative intent did not apply
to the interpretation of the language of R.C.
3105.18. These long standing principles of statu-
tory interpretation are expressed, among other
decisions from the Supreme Court of Ohio, in
Bailey v. Republic Engineered Steels, Inc. (2001),
91 Ohio St. 3d 38, 741 N.E.2d 121, 2001-Ohio-
236 (“In determining legislative intent, a court first
looks to the language of the statute . . In consid-
ering statutory language, it is the duty of the court
to give effect to the words used in a statute, not
to delete words used or to insert words not used.
.. If the meaning of a statute is unambiguous and

(Continued on page 5)
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definite, it must be applied as written. . .)
and in Kimble v. Kimble (2002), 97 Ohio St
3d 424, 425, 780 N.E.2d 273, 275, 2002-
Ohio-6667 (“A word that is not defined in a
statute must be afforded its plain and ordi-
nary meaning.”) (In Kimble, an opinion is-
sued by former Justice Sweeney but in which
Chief Justice Moyer, Justice Pfeiffer and Jus-
tice Lundburg Stratton concurred, the Su-
preme Court of Ohio had held that these
same statutory amendments in 1986 and
1991, by not including “remarriage” as an
event automatically terminating spousal sup-
port, had abrogated the public policy that ali-
mony awards terminate upon the remarriage
of the recipient spouse, stating “. . . the Gen-
eral Assembly subsequently amended R.C.
3105.18(E), applicable to actions on or after
May 2, 1986. . . [s]ince this appeal involves a
post-1986 divorce, we can no longer rely on
the policy set forth in Dunaway, which con-
flicts with and is superseded by statute.)

In commenting upon its prior case law on
spousal support modification the Supreme
Court in Mandelbaum notes that it and lower
appellate courts have previously used terms
such as “significant” and “material” and
“drastic” and appears to say that such words
or terms are either synonymous with
“substantial” or are equally acceptable find-
ings for modification purposes. The opinion
equates “not contemplated” with
“unforeseen” but doesn’t say whether that
equates to “unforeseeable” as well. Hus-
band’s brief had argued, as the Kingsolver
case and others that interpreted the lan-
guage of R.C. 3105.18(F) in the same man-
ner had held, that the language of section (F)
permits a modification due to any change,
whether foreseeable or not, so long as the
change renders the existing award no longer
reasonable or appropriate.

For reasons unexplained in the opinion the
Mandelbaum opinion truncates that argu-
ment and avers that Husband simply argued
that R.C. 3105.18 (F) permits a modification
due to “any change” and avoids altogether
any discussion of the relevancy or meaning
of the term “reasonable or appropriate”
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contained in the same statute. The opinion
makes no attempt to explain how adding the
ambiguous and malleable word “substantial”
on top of the already ambiguous and malle-
able term “reasonable and appropriate” that is
already the standard for every spousal sup-
port award provides any gate keeping func-
tion that the proponents of the “substantial”
standard proclaim it provides.

Mark Edward Stone practices family law from
Beavercreek, Ohio. If you have any
questions about this article, please contact
him at 937-431-9990.
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Membership Renewal

Don't forget to renew your member-
ship. This will ensure your continued
access to our remote resources like
CCH newsletters, Fastcase.com and
HeinOnline law journals. Is your firm
looking for ways to save on legal re-
search fees? Firm memberships pro-
vide all lawyers and professional staff
with access to our resources for a
discounted fee. For more information
about becoming a member of the law
library and the resources available,
visit our website http://www.hamilton-
co.org/cinlawlib/join.html, or call us
at 513.946.5300.
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Law Library Partners with CBA’'s Lawyer Referral Service to Offer

Public Programs

Mary Jenkins, Law Librarian and Director

During a chance meeting at the CBA’s
Member Benefits Open House in October,
representatives of the Law Library and the
CBA’s Lawyer Referral Service discussed
several potential opportunities for collabora-
tion. That conversation led to the develop-
ment of a series of programs intended for
the general public and focused on particular
legal issues. The series, called You and the
Legal System, will be offered at the Law
Library at 12:00 noon on the third Friday of
each month throughout 2010.

The series kicks off January 15 with a one-
hour program on Bankruptcy, offered by
James Grey Wolf and Neal J. Weill and
designed for the non-lawyer citizen who is
interested in understanding the bankruptcy
process. The presenters will speak for
approximately 30 minutes, followed by 30
minutes of Q&A. Future programs will
include landlord-tenant law, foreclosure,
divorce/dissolution, child support, name
changes, wills, and other topics of interest to
the public.

Lawyer Referral Service Director Michael J.
Davis, LRS Assistant Eileen Witker, and
LRS chair James Grey Wolf have been
instrumental in developing the program by
generating enthusiasm within the LRS and
identifying potential speakers. The Law
Library is providing the meeting space,
registration, publicity, and technical support,
in addition to the reference assistance it
offers library users daily.

In our early conversations, we quickly
identified the common questions posed to
law library staff and LRS attorneys.
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In many cases, the member of the public or
pro se litigant is seeking basic information
about the area of law and the costs involved
in legal proceedings and representation.

They have questions about forms and
proceedings and whether their issue has
merit. The Law Library refers patrons to the
Lawyer Referral Services and to Legal Aid
Society regularly for, while it provides
research guidance and aid in the use of library
resources, the library’s staff does not offer
legal advice. The partnership seems an ideal
way to connect people with questions to the
attorneys and librarians who can help with
their information needs. The Hamilton County
Law Library is pleased to help its public
patrons get the basic facts they need as they
come into contact with the legal system, often
at a time of personal distress.

Anyone interested in more information may
contact Eileen Witker at the CBA, James Grey
Wolf of the LRS, or Mary Jenkins at the Law
Library. Registration for the programs is
handled by Mary Ann Sweeney at
513.946.5300.
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What Every Borrower Should Know about Circulation of Law Library Materials

It’'s easy to avoid overdue fines from libraries, right? Just bring the materials back by the due
date. Still, it's a good idea to read the fine print regarding transactions, even at a library, so
here it is:

Appointed and elected Hamilton County officials and law library subscribers may borrow
materials from the library's general and Continuing Legal Education (CLE) collections.
The circulation policy is online: http://www.hamilton-co.org/cinlawlib/resources/policies/
circulation.html.

Here are the highlights:

» Materials are available for all to use so our loan periods are reasonable and there are
disincentives for late or non-return of materials or for damage.

« If anitem that a patron wants is checked out, we’ll notify the borrower that there is a
request for it, just in case that borrower is really finished with it and can return it promptly.

« If anitem is checked out and overdue and needed by another patron, we will recall that
item right away.

o CLE materials circulate for 2 weeks now and may be renewed once.

» Items from the general collection circulate for 2 weeks and may be renewed for two addi-
tional two-week periods. A third renewal is allowed but the materials must be presented at
the Library as proof of their continued existence.

» One can renew materials by phoning the Library.

» Users with long-overdue items will have borrowing privileges suspended when the fines
reach certain thresholds.

» We do bill borrowers for unreturned or damaged items for the cost of replacement of the
same item or a reasonable substitute.

Lexis for Solo Attorneys

You might have seen Carolyn Elefant’s MyShingle.com post back in October, “LEXIS, You
Could Have Had Us Solos at Hello” (http://www.myshingle.com/2009/10/articles/legal-
research-and-writing/lexis-you-could-have-had-us-solos-at-hello/). In the article, which
focuses on a Lawyers.com ad campaign, Ms. Elefant comments on the availability and
attractiveness of services like Fastcase, Casemaker, LoisLaw, and VersusLaw to solo
attorneys who have found monthly rates for “Wexis” unaffordable. In her conclusion, the
author notes, “...Lexis or Westlaw could have had us solo and small firm lawyers ten years
ago. If they'd offered affordable services with basics like cite checking and Shepards at a
reasonable price, solos and small firms would have come running...”.

And solo attorneys have come running to this library! The Hamilton County Law Library
and Lexis have been offering affordable remote access to Lexis Ohio, Kentucky, Indiana,
and federal materials for solo practitioners for a year and a half. All of our subscribers are
welcome to use Fastcase on- or off-site as well as “full” Lexis and “partial” Westlaw here at
the library, but if you’re a solo attorney and you'd like Lexis at your home or office, you
might want to look into the law library’s Lexis for Solo Attorneys service. For more
information: http://www.hamilton-co.org/cinlawlib/lexis solos.html

. ______________________________________________________________________________________________________________________________________|
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Free CLE with LEXIS

Meet our new Lexis representative while earning free CLE credit on Tuesday, January 19

1:00 - 2:00 - Basic Lexis.COM (1 CLE Credit)

Explore basic search functionality through both Lexis.COM including:

0 Get a Document by Cite

0 Get a Document by Party Name

0 Table of Contents searching & navigation
0 Term & Connector search construction

0 FOCUS search for narrowing results

0 Search by Headnote / Topic

2:30- 3:30 Shepard's Citation (1 CLE Credit)

This course begins with an overview of Shepard's BriefCheck. BriefCheck identifies cite in your brief
document, Shepardizes them, checks them for accuracy and checks your quotes for accuracy. Also covered
are advanced FOCUS/Restrict By searching, Shepard's Alerts and Shepard's for Statutes.
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